Derek Cannon: A Compelling Non-DNA-Based Innocence Claim


At the request of scholar-activist and attorney Staughton Lynd, I have analyzed documents concerning the case of Derek Cannon, an Ohio prisoner currently serving a life sentence for a murder committed during the infamous 1993 Lucasville Prison riot. Mr. Lynd has published an authoritative account of the 1993 incident and its aftermath, Lucasville: The Untold Story of a Prison Uprising, and is convinced that Mr. Cannon has been wrongfully convicted. Based on my independent review, I agree that the justice system has utterly failed Mr. Cannon, and that he is in all probability an innocent man.


Unfortunately, it is not possible to have scientific certainty of innocence in Mr. Cannon’s case because no relevant biological evidence exists that could be subjected to DNA testing. The lack of a viable DNA angle also means that the New York Innocence Project cannot directly represent Mr. Cannon (the IP’s mandate is strictly limited to DNA-based innocence claims). However, because Mr. Cannon’s case is particularly compelling and is rooted in the broader Lucasville injustice, I believe that the “innocence community” needs to help Mr. Cannon. His claims beg for thorough investigation and he deserves legal assistance from an individual or organization “on the ground” in or around Ohio. 


The purpose of this memorandum is to persuade your organization to take on Derek Cannon as a client. To that end, I have outlined the relevant facts and context of Mr. Cannon’s case, and suggested possible lines of inquiry that might be explored to vindicate his innocence claim. If you cannot help, perhaps you can suggest an individual or organization that can. The New York Innocence Project remains committed to helping Mr. Cannon and will gladly consult with counsel on matters related to his case. Thank you for your time and consideration.

Colin Starger






December 22, 2005

Innocence Project Staff Attorney

cstarger@innocenceproject.org
212-364-5361

I.
Background: The 1993 Siege at Southern Ohio Correction Facility

On April 11, 1993, prisoners returning from the recreation yard overpowered guards and took over the “L-block” of the SOCF in Lucasville, Ohio. Prisoners took eight correctional officers hostage, and held siege for eleven days. During the course of the occupation, inmates murdered ten people -- one correctional officer and nine prisoners who were alleged to be state informants or “snitches.” The siege ended with a negotiated surrender.

Although normally described as a “riot”, the events of April 1993 were more than a random expression of rage and violence. By early 1993, the conditions at Lucasville had dangerously degenerated. Inmate-on-inmate violence was common and guard-on-inmate brutality far from rare. The institution was desperately overcrowded and most of the highest security prisoners shared double-cells. An atmosphere of paranoia prevailed as prison authorities cynically manipulated a network of prison spies or snitches. To this tinderbox was added the spark of Warden Arthur Tate’s insistence on testing for tuberculosis by injecting under the skin a substance that some Muslim prisoners objected to, believing that it contained alcohol. In many senses, the Lucasville riot was a rebellion against these conditions. Since its conclusion, it has become apparent to many observers that the State bears much of the responsibility for the riot. Indeed, the State itself has settled rather than contest multi-million dollar law suits with both prisoner victims and correctional officer victims of the rebellion who alleged state fault.

Of course, the rebellion and especially the murder of Officer [Robert] Vallandingham shocked the all-white community of Lucasville and the demand for punishment was extraordinary. Aggressive prosecutions against prisoners were subsequently pursued and convictions were secured thanks to widespread informant testimony. Four men now sit on Ohio’s death row for their alleged roles in Officer Vallandingham’s death. One other man, Keith LaMar, is also on death row for his alleged role in organizing a “death squad” that killed five supposed prisoner informants. Many others, including Derek Cannon, were given non-capital sentences for their alleged roles in killing prisoners as part of this “death squad.”


There is grave concern about the tenability of many of these convictions, which occurred in a climate of fear and hysteria, and hinged upon informant testimony offered in exchange for immunity from prosecution. It appears that the State was bound and determined to successfully prosecute prisoners, to make examples, and to have someone pay for the events of the uprising, especially the murder of Officer Vallandingham. Racism and racial fear was a constant subtext to all the Lucasville prosecutions. Rather than prove their cases honestly, the State proceeded by inflaming the passions of the jury, portraying the prisoners as animals who clearly deserved to be convicted regardless of the specific facts.  Cannon’s prosecution is particularly egregious and a challenge to his conviction might help expose the larger injustices involving the aftermath of the Lucasville uprising. 
 

II. 
The Murder of Darrell Depina and the Case against Derek Cannon


Darrell Depina was murdered on the first day of the riot -- April 11, 1993. Depina, along with other prisoners believed to be “snitches,” had been locked up by the rebelling prisoners on the L-6 block. At a certain point, a group of inmates, allegedly under the leadership of Keith LaMar went into the L-6 block, had the cells opened, and began beating these informant prisoners. One of the inmates beaten to death was Depina. According to the Court of Appeals decision in Cannon’s case
, an autopsy revealed that Depina had died from two heavy injuries to the head leading to skull fractures and brain injury. Cannon was convicted by jury of aggravated murder and was sentenced to life. It appears that three other inmates were also convicted in separate trials for participating in the killing of Depina – LaMar,
 Timothy Grinnell,
 and Rasheem Matthews.


Cannon was indicted by grand jury in March 1994, nearly a year after the incident. His jury trial commenced on August 28, 1995 in Hamilton County before the Honorable Donald Andrew Cox, a visiting judge to the County. The jury returned a guilty verdict on September 8, 1995. During the entire trial, all prisoner witnesses and Cannon were held in visible shackles.


In the State’s initial presentation to the jury, five prisoners and one state trooper testified. Trooper Philip Long recounted that Cannon had made two slightly contradictory statements in interviews with authorities -- in one he said he had been on L-block for a short time after the riot began, and in a subsequent interview he said that he had not been on L-block at all. However, Trooper Long conceded that Cannon maintained his innocence. Prisoner Robert Bass stated that Cannon had approached him looking for Keith LaMar and that he saw him join LaMar’s group and go towards L-6. Bass did not see the actual attack on Depina or who participated. Donald Cassell testified that he saw a group attack Depina and that he thought Cannon was in the group, but admitted that he did not see Cannon strike the victim. Prisoner Lou Jones actually testified that Cannon played no role the killing of snitches, but that Cannon did admit to him at a later point that he had struck an unspecified person in the head. In the end, only two prisoners made a specific allegation that they saw Cannon hit Depina. Hiawatha Frezzell recounted that he saw Cannon beat Depina with a weapon of some kind and Thomas Taylor
 said that Cannon used a baseball bat to strike Depina.


In order to bolster its case, the State also introduced (over strenuous objection) photographs of weapons recovered after the riot had ended. None of the photos were purported to be of the weapon that Cannon had allegedly used. Rather, they represented examples of weapons available to or used by inmates during the riot.


Cannon put on a lengthy defense and he himself testified on his own behalf.
 He admitted to being on L-block briefly at the beginning of the riot, but denied participating in or witnessing the “death squad” attack. In total, the defense called no fewer than twelve inmate witnesses who all corroborated Cannon’s testimony that he was simply not involved. Included in the witnesses on Cannon’s behalf are Jeffrey Simmons, Alvin Jones, Aaron Jefferson, and Otis King. All confirmed that Cannon did not enter the L-6 block where Depina was murdered during the uprising.


After the defense rested, the prosecution pulled out all stops and called former inmate Dwayne Buckley in its rebuttal. Buckley clearly perjured himself and presented the jury with false and extremely inflammatory testimony.
 He stated that Cannon confessed to him while in county jail in Hamilton County while awaiting trial. Specifically, Buckley testified that Cannon had confessed to killing Officer Vallandingham as well as Depina. Buckley also stated that Cannon had threatened him and his children with murder and rape if Buckley told anyone about his role in the uprising. According to a letter trial counsel Joseph Hale wrote to Cannon shortly after the verdict, the trial judge had observed after speaking to the jurors that Buckley’s testimony was the most damning and persuasive evidence presented to the jury.
.

II. 
Direct Appeal


On direct appeal, Cannon argued that the jury clearly lost its way and was unduly influenced by the irrelevant and prejudicial testimony and photographs that were admitted at trial. Cannon was able to establish that:

· Buckley clearly perjured himself and improperly influenced the jury. It is not possible for Cannon to have even spoken with Buckley to hear a confession and threats on his life since Buckley was an inmate porter and would not have been allowed to interact alone with Cannon.
 More importantly, it was literally impossible for Cannon to have been involved in Officer Vallandingham’s murder since he had already been removed from Block L to Block K when that murder occurred.

· The witnesses against Cannon suffered from serious credibility problems, had clear incentives to lie (to save their own skins), and gave inconsistent statements. For example, Thomas -- one of the two witnesses who actually claimed to see Cannon strike Depina -- had spoken at great length on numerous occasions to authorities about the Depina murder without ever mentioning Cannon’s name. He recalled Cannon’s role only after Cannon became a suspect in the investigation.
 (And as outlined below, Cannon himself only became a suspect after he refused to snitch on his friend, Keith LaMar).

In a strikingly dishonest opinion, the Court of Appeals upheld Cannon’s conviction.
 On Cannon’s sufficiency of the evidence claim, the Court of Appeals carefully summarized the prosecution’s witnesses’ testimony, but then did not pause at all to discuss any of the specific inconsistencies in their testimony pointed out in Cannon’s brief. The court then dismissed Cannon’s entire defense as merely calling “a number of witnesses” – rather than analyze the testimony of the 12 defense witnesses in a manner to similar to most of the state’s witnesses. 

Even more blatant is the court’s wholesale omission of any reference to Buckley’s inflammatory and patently false testimony. In his brief, Cannon had demonstrated the near impossibility of Buckley’s testimony and highlighted the overwhelming likelihood that his story was an outright fabrication. His testimony that Cannon threatened to rape his children if he testified was prejudicial in the extreme. Yet any analysis of the impact of this critical witness upon the jury is entirely absent from the court’s opinion. Indeed, no court (state or federal) has ever mentioned Buckley’s name or the ignoble role he played. 


The Court of Appeals’ discussion of the admission of the weapons photographs is equally galling. While the court strained logic to find some relevance to the photos – maintaining only that Cannon used a weapon and he was an inmate and so the jury should be able to see what inmate weapons look like – it completely refused to discuss any potential prejudice from the admission and balance it against the alleged relevance. Of course, the prejudicial impact of photos of piles of dangerous weapons is obvious. It dramatically highlighted the extent of the violence that occurred during the entire uprising – most of which had absolutely nothing to do with Cannon since he was removed from the scene early on – and sent a message that punishment of Cannon for the sins of his peers was acceptable. 

Both the trial court’s admission of the photos and appellate court’s unconcerned review of the decision thus make it appear that Cannon never had a chance in the eyes of the courts. After defeat in the Court of Appeals, Cannon did not even exhaust his direct appeal to the Ohio Supreme Court.

III. 
Collateral Appeals

Cannon subsequently brought a collateral appeal in state court on the basis of newly discovered evidence of innocence and on constitutional claims surrounding his shackling in front of the jury.
 The newly discovered evidence included a recantation by Hiawatha Frezzell (one of the two witnesses who said he actually saw Cannon strike Depina) and a letter supposedly written by Donald Cassell stating that he had lied about Cannon’s role in the Depina murder. Admittedly, the Cassell letter does not seem reliable – its origins are unclear, and Cassell later submitted an affidavit swearing that he never wrote such a letter.
 On the other hand, the Frezzell recantation does seems reliable. Frezzell confirms the state practice of forcing inmates to snitch or face prosecution and he says that this pressure explains why he falsely testified at Cannon’s trial.
 The state’s only evidence refuting Frezzell’s affidavit came in the form of testimony from a state investigator who swore that he had spoken to Frezzell and that Frezzell had recanted his recantation. The state’s hearsay account seems deeply suspect and probably should not have been considered. (Frezzell’s actual position is unclear and should be investigated.)

Predictably, the state prevailed on this collateral attack.


The state also prevailed when Cannon tried to bring a federal habeas action. Deferring to state court findings (and thus repeating mistakes such as omitting all mention of Buckley), the federal court found no evidence of innocence to excuse the procedural default of a late filing under Schlup.
 In addition, the habeas court and Sixth Circuit found that the Cannon’s shackling was only permitted after an appropriate weighing by the trial judge. 

IV. 
Cannon’s Story and Other Developments

Derek Cannon has maintained his innocence from the outset, and it appears that he was only charged with the crime because of his failure to participate in the “snitch games” of the State and implicate his friend Keith LaMar. It also appears that Cannon’s association with LaMar (the reputed head of the death squad) also has been used against him.

It is important to realize that Cannon had great incentive not to participate in the riot. At the time, Cannon was only weeks away from seeing the parole board. 
 The other inmates knew that Cannon was “short to the board” and could go home on parole and respected his decision to not participate and risk his return. 

Initially, the Ohio State Highway Patrol (OSHP), which was investigating the riot, cleared Cannon of any wrongdoing. According to Cannon’s website, he would not have been allowed to participate in a pre-release program until the possibility of criminal prosecution had passed. After some time, the OSHP apparently did clear Cannon of any wrongdoing -- and he became enrolled in the pre-release program. (The OSHP’s “clearing” of Cannon and the condition of such clearance as a pre-requisite to participating in the pre-release program need to be confirmed). 

Unfortunately, while he was participating in the pre-release program, Cannon was approached and asked to give information about LaMar. Cannon says that he had no such information to give, and it appears that he believes that LaMar was not involved in any wrongdoing. After Cannon refused to cooperate, the decision was made to prosecute him for Depina’s murder. (This too needs to be confirmed).  This appears to have been typical in the Lucasville prosecutions – inmates who did not snitch were themselves prosecuted for crimes. Those who turned state’s evidence were all used to secure convictions, even if their stories lacked credibility or contradicted each other.


Since Cannon’s conviction a number of items have come to light that support his innocence claim.

· Cannon now has documentation that proves he could not have killed Officer Vallandingham as per Buckley’s inflammatory testimony. The documents show that he had been removed to K block by authorities when the murder occurred. (See supra note 12). This specific information has not been presented to any reviewing court, but probably could have been obtained earlier.

· As mentioned above, Cannon has received “recantations” from Hiawatha Frezzell and Donald Cassell. The Frezzell recantation appears reliable and speaks of the pressure to snitch on Cannon or face charges. The Cassell letter does not seem reliable. Both of these items of evidence were presented on collateral appeal and rejected by the State court. No independent investigation has been conducted to reconcile what Frezzell’s actual position is.

· It has been discovered that Aaron Jefferson, who actually testified on behalf on Cannon, had confessed to the OSHP that he had stabbed Depina to death.
 This confession was never mentioned at trial.  The state eventually prosecuted Jefferson for the death of David Sommers.
  However, it is worth noting that Mr. Jefferson may be mentally retarded, and that, according to the court of appeals, the autopsy report did not find that stabbing was the cause of Depina’s death. At this point, the NYIP has not been able to speak with Joseph Hale, Cannon’s trial attorney, about whether or not he knew about Jefferson’s alleged confession. The fact of his confession has not been presented to any reviewing court.

· According to inmate Eric Girdy, Cannon tried to call him at trial to support his defense, but Girdy was told by jailors that he was not wanted to testify while Cannon’s defense was told that Girdy refused to testify.
  The NY IP has not been able to speak with Joseph Hale about this allegation.

V. 
Strategies for Obtaining Relief 

From this review, it is hopefully clear that the case against Derek Cannon was weak from the start and that the risk that a grave injustice has been committed is great. It should also be equally obvious that obtaining relief for Mr. Cannon will not be easy -- there are a lot of adverse decisions on the books and not much in the way of genuinely new evidence to allow Cannon back into court. However, it is quite possible that a truly thorough investigation would turn up new evidence that would place Cannon’s conviction in a different light. A number of different investigative strategies are possible.

First, no person has yet conducted a thorough comparison of the State’s theory of Depina’s murder as presented by witnesses in the trials of Cannon, LaMar, Grinnell, or Matthews. Whether or not anyone else was prosecuted for the murder also needs to be confirmed. A careful review of the testimony at all of the trials could reveal serious, if not fundamental, inconsistencies that could not have been known at the time of Cannon’s trial. Additional information may have come to light post-trial in each of the cases. If egregious inconsistencies appear, it could be the basis for a motion based on newly discovered evidence, or perhaps even for an ethics complaint against the prosecutors.

Second, important and potentially exculpatory information may be in the possession of other inmates who are still litigating claims stemming from the Lucasville uprising. For instance, defendant Jason Robb was sentenced to death for killing Officer Vallandingham and is currently in the discovery phase.  Mr. Lynd has been a go-between for all of the different defendants and has indicated that the lawyers are cooperative.  These attorneys should be contacted with specific questions or information requests to find any further evidence that would tend to help Cannon.

A third important line of investigation concerns the OSHP’s alleged initial clearance of Cannon. Would any documents be kept by the OSHP that could prove or disprove his claim that he was initially cleared by the OSHP? Perhaps such documents could be located through a Freedom of Information Act style request. Perhaps other Lucasville defendant attorneys have come across this information.  An important related inquiry would be to locate any documents regarding Cannon’s entry into the pre-release program and its relationship to the apparently cleared prosecution. Certainly, anything confirming that OSHP approached Cannon and suggested that he would be prosecuted if he did not implicate LaMar would be helpful. The development of this factual line would put the entire picture in perspective for a reviewing court -- Cannon was cleared but only charged because he refused to snitch -- and would certainly be well understood by any reporters considering the story.

Staughton Lynd has suggested a fourth line of investigation. Apparently, as preparations were being made to put inmates from the Lucasville riots on trial, a petition asking the State to conduct speedy trials and seek the death penalty was circulated in southern and central Ohio, including Hamilton County.
  Over 26,000 people signed this petition.  Further research could be done to compare the jury rolls during the grand jury testimony or the trial to the names who signed the petition.  Such an investigation could reveal that jurors who passed judgment on Cannon had already expressed an improper opinion on the case.


Finally, it seems that good old fashioned investigative work could be fruitful. It would be worth re-interviewing all of the old witnesses for and against Cannon to see if their stories have changed since the time of trial. Tracking down and questioning Buckley, Frezzell (who has apparently been released from prison), and Jefferson (currently housed at Ohio State Penitentiary) seems particularly appropriate. In addition, speaking to Joseph Hale about what he knew or didn’t know concerning all of the above leads would be important to do. Then there is the question of the autopsy report on Depina -- does it contain any reference to stab wounds (confirming Jefferson’s confession)?

Depending on what is uncovered through investigations such as the one above, we can envision a number of potential legal strategies. Perhaps a successive habeas would be possible under Schlup v. Delo (Cannon’s prior Schlup claim was made quite improperly) -- though certainly state court remedies would have to be exhausted first. Perhaps last term’s Deck v. Missouri
 case from the United States Supreme Court concerning shackling of defendants during the penalty phase of trial can be read to present a new rule of constitutional law applicable to Cannon (though this seems unlikely). If analysis of all the prosecutions for Depina’s murder reveal significantly different theories offered by the State, perhaps an ethics complaint against prosecutors or a civil rights law suit would be possible.  A clemency campaign is another possibility. The point is that a combination of diligent investigation and creative legal thinking could help Derek Cannon win his freedom. At the very least, committed lawyers could gather and organize information in such a way that a public pressure campaign would have a chance of success. We hope your organization will consider bringing its determination and creativity to seek the justice that has eluded Mr. Cannon for over a decade.  

� For a detailed account, see Staughton Lynd, Lucasville: The Untold Story of a Prison Uprising (Temple University Press 2004).
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